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PER CURI AM

Wl lie Lawson appeal s his convictions and 684-nmonth (57-
year) sentence for conspiracy to commt armed bank robbery in
violation of 18 U S.C. § 371 (2000), two counts of arned bank
robbery in violation of 18 U. S.C. 88 2, 2113(a), (d) (2000), and
two counts of using or carrying a firearmduring or in relation to
a crinme of violence in violation of 18 U S.C. § 924(c) (Wst 2000
& Supp. 2005). For the reasons that follow, we affirm Lawson’s
convi ctions and sentence.

Lawson first argues that the district court erred in
denying his notion to dismss the indictnment in which he asserted
that this indictnment charged himw th the sanme conspiracy charge
for which he was convicted in the Eastern District of Virginia

Applying the factors set forth in United States v. MacDougall, 790

F.2d 1135, 1144 (4th Cr. 1986), and considering the totality of
the circunstances, we find that the evidence actually used to
prosecute the earlier conspiracy of fense woul d not be sufficient to
convict Lawson of the conspiracy charged in the instant case

Therefore, the underlying prosecution does not violate double

jeopardy. See United States v. Ragins, 840 F.2d 1184, 1188 (4th

Cir. 1988).
The next issue presented on appeal is Lawson’ s chal | enge
to the sufficiency of the evidence to support his convictions for

using and carrying a firearm Viewng the evidence in the |ight



nost favorable to the government, see dasser v. United States, 315

U S. 60, 80 (1942), we find that the evidence was sufficient both

as to Lawson’s identity and to his use of a firearm See United

States v. Redd, 161 F. 3d 793, 797 (4th Cir. 1998); United States v.

Jones, 907 F.2d 456, 460 (4th Cr. 1990). Accordingly, we affirm
the district court’s denial of Lawson’s notion for judgnent of

acquittal. See United States v. WIlson, 118 F.3d 228, 234 (4th

Cr. 1997) (providing standard).

Next, Lawson contends that the district court erred in
denying his notion to dismss the indictnment based on alleged
violations of Fed. R Crim P. 5 and 40. Lawson asserts that he
was inproperly taken to a magistrate judge in Virginia follow ng
his arrest in the District of Colunbia on a warrant issued in
Virginia. Rules 5(a) and 40(a) of the Federal Rules of Crimnal
Procedure in effect at the tine of Lawson's arrest on the Virginia
charge required that anyone arrested in a district other than that
in which the offense was allegedly commtted be taken “w thout
unnecessary del ay before the nearest available federal nagistrate
judge.” Fed. R Cim P. 5(a), 40(a). \Were the alleged delay
does not result in unwarranted i nterrogation, no prejudice results,
and any violation of Rule 5(a) does not require dismssal of the

indictnent. See United States v. Nei swender, 590 F.2d 1269, 1271-

72 (4th Gr. 1979); Tarkington v. United States, 194 F.2d 63, 67-68

(4th Cr. 1952). Because Lawson does not allege any prejudice to
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t he underlying case fromthe alleged violations in his prosecution
inthe Virginia case, we uphold the district court’s denial of his
nmotion to dismss the indictnent. To the extent that Lawson
asserts that the violations of Rule 5 and 40 in the Virginia
prosecution denied hima speedy trial in this prosecution, we find
no nerit to that claim See 18 U S.C A 3161(c)(1) (West Supp
2005).

Lawson next chal | enges the district court’s inposition of
a 25-year sentence on his conviction on count three of the
indictrment, the first 8 924(c) count. He asserts that, because his
8§ 924(c) conviction in the Virginia case was not final,” it could
not be treated as a prior conviction at sentencing in the Maryl and
case. W agree with the district court that the fact that the
prior conviction was on appeal did not preclude the application of

t he enhanced penalty provision. See Deal v. United States, 508

U 'S 129, 132 (1993); United States v. Neal, 976 F.2d 601, 602-03

(4th Cr. 1992).

In a supplenmental brief, Lawson chall enges his sentence
on the bank robbery of fenses. First, he contends that his sentence
was enhanced based on judicial fact-finding, in violation of his
Si xt h Amendnent rights. However, because the sentence inposed did

not exceed the maxi mum sentence authorized by the jury’ s verdict

"A petition for certiorari was pending in the Suprene Court on
the date of Lawson’s sentencing in the Maryl and case. The Suprene
Court denied certiorari on Cctober 6, 2003.
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al one, see United States v. Evans, 416 F. 3d 298, 300-01 & n.4 (4th

Cr. 2005), there was no error, much less plain error. Uni t ed

States v. Hughes, 401 F.3d 540, 547-48 (4th G r. 2005) (providing

for plain error reviewwhen i ssue raised for first tinme on appeal).
Lawson also asserts that he was sentenced under the
federal Sentencing Guidelines and that the GQGuidelines are

unconstitutional after Blakely v. Washington, 542 U. S. 296 (2004).

In United States v. Booker, 125 S. C. 738 (2005), the Suprene

Court held that the mandatory manner in which the federal
Sentencing GQuidelines required courts to inpose sentencing
enhancenents based on facts found by the court by a preponderance
of the evidence violated the Sixth Anendnent. Ild. at 746, 750
(Stevens, J., opinion of the Court). The Court renedied the
constitutional violation by severing two statutory provisions, 18
U S CA 8 3553(b)(1) (West Supp. 2005) (requiring courts to i npose
a sentence within the applicabl e guideline range), and 18 U. S. C A
8 3742(e) (West 2000 & Supp. 2005) (setting forth appellate
standards of review for guideline issues), thereby making the
Gui del i nes advi sory. Hughes, 401 F. 3d at 546 (citing Booker, 125
S. CG. at 757, 764 (Breyer, J., opinion of the Court)).

Al though it was error for Lawson to be sentenced under
t he Gui del i nes as mandatory, he has failed to showthat this error

affected his substantial rights. See United States v. White, 405

F.3d 208, 223 (4th G r. 2005) (holding that defendant bears burden



of showing that error “*affected the outcone of the district court

pr oceedi ngs (quoting United States v. O ano, 507 U S. 725, 734

(1993))). Qur review of the record “provides no nonspecul ative
basis for concluding that the treatnment of the [Guidelines as
mandatory ‘affect[ed] the district court’s selection of the

sentence inposed.’” \Wite, 405 F.3d at 223 (quoting WIllianms v.

United States, 503 U. S. 193, 203 (1992) (alteration in original)).

Because we find that Lawson has failed to showthat his substanti al
rights were affected by the district court’s error in inposing a
sentence under the Quidelines as mandatory, we affirm Lawson’s
sentence. See Wiite, 405 F. 3d at 224-25; Fed. R Cim P. 52(b);
d ano, 507 U S. at 735, 737

In conclusion, we affirm Lawson’s convictions and
sentence. W dispense with oral argunment because the facts and
| egal contentions are adequately presented in the materials before

the court and argunment woul d not aid the decisional process.
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